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The Bill was debated at the Committee Stage, which involved a detailed line by line examination of the Bill. A number of minor
changes were adopted in the interests of enabling clarity and to avoid confusion arising from the updates introduced by the Bill. The
House of Lords also accepted a substantive change to Clause 11, which deals with challenging an arbitral award, to make clear that the
overriding objective of the court when deciding such an application is to act in the interests of justice.

The full transcript of the debate can be found here.


https://hansard.parliament.uk/lords/2023-12-19/debates/5C3EB6BF-4756-4B12-BE2E-4828A35B05EB/Debate
https://bills.parliament.uk/bills/3515
https://www.bakermckenzie.com/en/
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The Arbitration Bill

The UK Government asked the Law Commission (LC) to review the Arbitration Act 1996 (AA) -
the principal legislation governing arbitrations in England and Wales and in Northern Ireland
— to determine whether any amendments are required in order to ensure that the AA remains
fit for purpose and continues to promote the UK as a leading destination for commercial
arbitration. The LC published its first consultation paper in September 2022 and its second

in March 2023. Having received a large number of detailed responses from a wide range of
consultees, the Arbitration Bill (the Bill) was introduced into Parliament on 21 November 2023.

Many of the proposed new provisions simply codify the position with respect to accepted
conventions in arbitral practice and/or simplify some of the more complicated precedent that
has developed since the AA was enacted in 1996.
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3. Immunity of arbitrator: application for removal

10. Challenging the award: remedies available to the court 11. Procedure on challenge under section 67 of the Arbitration Act 1996 _ o
ninary point o
(1) Section 67 of the Arbitration Act 1996 (challenging the award: In section 67 of the Arbitration Act 1996 (challenging the award: substantive jurisdiction), _
substantive jurisdiction) is amended as follows. after subsection (3A) (as inserted by section 10(3)) insert— o the extent that it
(2) In subsection (1), for paragraph (b) substitute— “(3B) Rules of court about the procedure to be followed on an application under this 2d.
"(b) challenging an award made by the tribunal on the merits section may; in particular, include provision within subsection (3C) in relation to a case
because the tribunal did not have substantive jurisdiction.” where the application— _ _ , L
(3) For subsection (3) substitute— (a) relates to an objection as to the arbitral tribunal’s substantive jurisdiction on
“(3) On an application under this section, the court may by which the tribunal has already ruled, and _ _ L
order— (b) is made by a party that took part in the arbitral proceedings.
(a) confirm the award (3C) Provision is within this subsection if it provides that subject to the court rulling 'nded as follows.
(b) vary the award, ' otherwise in the interests of justice — ties".
(c) remit the award to the tribunal, in whole or in part, for (a) a ground for the objection that was not raised before the arbitral tribunal must
reconsideration, not be raised before the court unless the applicant shows that, at the time the ther the tribunal
(d) set aside the award, in whole or in part, or applicant took part in the proceedings, the applicant did not know and could not stantive
(e) declare the award to be of no effect, in whole or in part. with reasonable diligence have discovered the ground; _
(3A) The court must not exercise its power to set aside or to (b) evidence that was put before the tribunal must not be considered by the
declare an award to be of no effect, in whole or in part, unless court unless the applicant shows that, at the time the applicant took part in the
it is satisfied that it would be inappropriate to remit the proceedings, the applicant could not with reasonable diligence have put the ant of the parties.”
matters in question to the tribunal for reconsideration.” evidence before the tribunal;

(c) evidence that was heard by the tribunal must not be re-heard by the court,
unless the court considers it necessary in the interests of justice.”
(3D) Subsection (3B) does not limit the generality of the power to make rules of court.
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Clauses 3 and 4: Arbitrator Immunity

24. Power of Court to Remove Arbitrator

(4) Where the court removes an arbitrator, it may
his entitlement (if any) to fees or expenses, or thi
paid.

(5) The arbitrator concerned is entitled to appear
order under this section.

(5A) The court may not order the arbitrator to pa
any act or omission of the arbitrator in connectio
in bad faith.

(6) The leave of the court is required for any appe
section.

25. Resignation of Arbitrator Entitlement to F
(1) The parties are free to agree with an arbitratol
regards—

(a) his entitlement (if any) to fees or expenses, ar

(2) If or to the extent that there is no su.ch agreer
3)4 o I . hi 5 .
coutt—

(Eal )} to g'a'I'E I"“'I'e“ell Inen_n a'l'? Il'abF'.I'E’ _Elllemby f
or-therepayment-ofany-fees-orexpenses-alreach

(3) Where an arbitrator resigns, a relevant person
persons) apply to the court to make such order a:
entitlement (if any) to fees or expenses or the rej
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Clause 2: Arbitrators’' Duty of Disclosure

23. Revocation of Arbitrator’s Authority.

(1) The parties are free to agree in what circumstances the authority
of an arbitrator may be revoked.

(2) If or to the extent that there is no such agreement the following
provisions apply.

(3) The authority of an arbitrator may not be revoked except—

(a) by the parties acting jointly, or

(b) by an arbitral or other institution or person vested by the parties
with powers in that regard.

(4) Revocation of the authority of an arbitrator by the parties acting
jointly must be agreed in writing unless the parties also agree
(whether or not in writing) to terminate the arbitration agreement.
(5) Nothing in this section affects the power of the court—

(a) to revoke an appointment under section 18 (powers exercisable in
case of failure of appointment procedure), or

(b) to remove an arbitrator on the grounds specified in section 24.

23A. Impartiality: duty of disclosure

(1) An individual who has been approached by a person in connection
with the individual's possible appointment as an arbitrator must,

as soon as reasonably practical, disclose to the person any relevant
circumstances of which the individual is, or becomes, aware.

Imnliratinnc if tha Rill ic naccard
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(2) An arbitrator must, as soon as reasonably
practical, disclose to the parties to the arbitral
proceedings any relevant circumstances of which
the arbitrator is, or becomes, aware.

(3) For the purposes of this section—

(a) "relevant circumstances” in relation to an

individual, are circumstances that might reasonably

give rise to justifiable doubts as to the individual'’s
impartiality in relation to the proceedings, or
potential proceedings, concerned, and

(b) an individual is to be treated as being aware
of circumstances of which the individual ought
reasonably to be aware.

SCHEDULE 1
MANDATORY PROVISIONS OF PART |

section 12 (power of court to extend agreed time
limits);

section 13 (application of Limitation Acts);
section 23A (impartiality: duty of disclosure);
section 24 (power of court to remove arbitrator);
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Clause 8 - Emergency Arbitrators (EA)

41. Powers of Tribunal in Case of Party’s Default

(7) If a party fails to comply with any other kind of peremptory order of the tribunal, then, without prejudice to
section 42 (enforcement by court of tribunal's peremptory orders), the tribunal may do any of the following—

41A. Emergency arbitrators

(1) This section applies where—

(a) the parties have agreed to the application of rules that provide for the appointment of an individual as an
emergency arbitrator, and

(b) an emergency arbitrator has been appointed pursuant to those rules.

(2) Unless otherwise agreed by the parties, if without showing sufficient cause a party fails to comply with any
order or directions of the emergency arbitrator, the emergency arbitrator may make a peremptory order to the
same effect, prescribing such time for compliance with it as the emergency arbitrator considers appropriate.

42. Enforcement of Peremptory Orders of Tribunal or Emergency Arbitrator

(1) Unless otherwise agreed by the parties, the court may make an order requiring a party to comply with a
peremptory order made by the tribunal or (as the case may be) the emergency arbitrator.

(2) An application for an order under this section may be made—

(@) by the tribunal (upon notice to the parties) or the emergency arbitrator,

(b) by a party to the arbitral proceedings with the permission of the tribunal (and upon notice to the other parties),
or the emergency arbitrator,

(c) where the parties have agreed that the powers of the court under this section shall be available.

(3) The court shall not act unless it is satisfied that the applicant has exhausted any available arbitral process in
respect of failure to comply with the tribunal's-erder-peremptory order.

(4) No order shall be made under this section unless the court is satisfied that the person to whom the tribunal's-
erder peremptory order was directed has failed to comply with it within the time prescribed in the order or, if no
time was prescribed, within a reasonable time.

(5) The leave of the court is required for any appeal from a decision of the court under this section.

44. Court Powers Exercisable in Support of Arbitral Proceedings
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(4) If the case is not one of urgency, the court may act only on the application of a party to the arbitral
proceedings made with—

(@) the permission of the tribunal or (as the case may be) the emergency arbitrator, or

(b) the agreement in writing of the other parties.

(4A) An application under subsection (4) may be made only upon notice to the other parties and to the
tribunal or the emergency arbitrator.

(5) In any case the court shall act only if or to the extent that the arbitral tribunal or the emergency
arbitrator, and any arbitral or other institution or person vested by the parties with power in that
regard, has no power or is unable for the time being to act effectively.

(6) If the court so orders, an order made by it under this section shall cease to have effect in whole or in
part on the order of the tribunal, or the emergency arbitrator or of any such arbitral or other institution
or person having power to act in relation to the subject-matter of the order.

82 Minor Definitions
(1) In this Part—

“emergency arbitrator” means an individual appointed as mentioned in section 41A(1);

"peremptory order” means an order made under section 41(5) or 41A(2), or made in exercise of any
corresponding power conferred by the parties;

83 Index of Defined Expressions: Part |
In this Part the expressions listed below are defined or otherwise explained by the provisions
indicated—

dispute
emergency arbitrator

section 82(1)
section 82(1) (and see section 41A(1))
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Clauses 10 and 11 - Challenges to the Award
67. Challenaing the Award: Substantive Jurisdiction.

The Arbitration Bill

Clause 9 - Third Parties

44 Court Powers Exercisable in Support of Arbitral Proceedings.

(1) Unless otherwise agreed by the parties, the court has for the purposes
of and in relation to arbitral proceedings the same power of making orders
(whether in relation to a party or any other person) about the matters listed
below as it has for the purposes of and in relation to legal proceedings.

(4) If the case is not one of urgency, the court shall act only on the application
of a party to the arbitral proceedings (upon notice to the other parties and to
the tribunal) made with the permission of the tribunal or the agreement in
writing of the other parties.

(4) If the case is not one of urgency, the court may act only on the application
of a party to the arbitral proceedings made with—

(@) the permission of the tribunal or (as the case may be) the emergency
arbitrator, or

(b) the agreement in writing of the other parties.

(4A) An application under subsection (4) may be made only upon notice to the
other parties and to the tribunal or the emergency arbitrator.
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(3A) The court must not exercise its power to set aside or to declare an award to be of no

(5) In any case the court shall act only if or to the extent that the arbitral
tribunal or the emergency arbitrator, and any arbitral or other institution or
person vested by the parties with power in that regard, has no power or is
unable for the time being to act effectively.

(6) If the court so orders, an order made by it under this section shall cease to
have effect in whole or in part on the order of the tribunal, or the emergency
arbitrator or of any such arbitral or other institution or person having power to

(6A) Subject to subsection (7), an appeal lies from a decision of the court under
this section.

(7) The leave of the court is required for any such appeal by a party or proposed
party to the arbitral proceedings.

0 remit the

r this
) a case

1 which the

Jlling

1ust not
licant
'asonable

yurt unless
Js, the
a}

-

unless the

f court.
t under this



Baker : . :
McKenzie. Arbitration Bill Progress Tracker

Additional information and

implications if the Bill is passed Key Contacts

s . Quick guide to the key
The Arbitration Bill S P

Key Contacts

London London

Steve Abraham Kate Corby “Strategic thinkers who provided excellent case management”

Partner Partner Global Arbitration Review 2023, ranked 10th globally

+ 44 20 7919 1440 + 44 20 7919 1966

steve.abraham@bakermckenzie.com kate.corby @bakermckenzie.com . . .
“The team provides very pragmatic and commercially-focused

London London advice, coupled with a proactive approach”

Andy Moody Ed Poulton Chambers UK 2024, Commercial Arbitration

Partner Partner

+ 44 20 7919 1993 + 44 20 7919 1606 " . — S .

andy.moody @bakermckenzie.com ed.poulton@bakermckenzie.com on tOp Of the qetall' fam_lllar Wlth the dlent S requ"ements'
and able to deliver under intense pressure”

London Legal 500 UK 2024, International Arbitration

Judith Mulholland

Partner

“Has a well-known team of arbitration practitioners”
+4d 20 7919 134] Chambers UK 2024, Commercial Arbitration

judith.mulholland @bakermckenzie.com
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